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Abstract

Political struggles are entwined with the freedom of assembly, yet the latter is construed
in entirely incompatible ways in both theory and practice. This article reconstructs three
distinct concepts of freedom of assembly, their content and complex interrelations. This
typology integrates these diverging perspectives on the freedom of assembly into a single
coherent theoretical framework. The three concepts of the freedom of assembly are lib-
eral, associative, and radical. In the liberal understanding, freedom of assembly is one
right among others in the catalog of individual rights such as freedom of speech, religion,
and association, guaranteed by the state. In the associative understanding, freedom of
assembly is the precondition for the establishment of civil society organizations and
interest group representation. Freedom of assembly in the associative understanding
is the precondition for creating associations capable of negotiating and compromising
with the state. In the radical understanding, freedom of assembly names a form of action
able to destabilize existing regimes and institute new political constitutions. In this radical
understanding, freedom of assembly is neither a constituted power (as in the liberal under-
standing) nor a negotiating power (as in the associative understanding), but a constituent
power capable of creating new political forms.
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Contemporary political struggles are inherently entwined with the freedom of assem-
bly. Whether we consider the recent protests against ICE (Immigration and Customs
Enforcement) raids in Los Angeles and US President Donald Trump’s deployment
of troops to quell them, the policing of demonstrations held in solidarity with Gaza,
pro-choice demonstrations outside the home of an American Supreme Court justice,
the occupation of university campuses, antiwar demonstrations in St. Petersburg,
attempts to unionize workers at megacorporations like Amazon and Starbucks, the
January 6 attack on the US Capitol, demonstrations against pandemic lockdowns, or
the police crackdown on Black Lives Matter and Extinction Rebellion, these events
implicitly—or very explicitly—pose the questions of who can assemble in public
and for what purposes as well as how authorities justify limitations on the freedom
of assembly in addition to the question of why assemblies are so often conceived as
a potential threat to the public order. Moreover, while events like those mentioned
here all legitimize their practices with reference to the freedom of assembly, the prac-
tices are markedly different, and entail—as we will argue in this article—substantially
different conceptions of freedom of assembly.

The concept of freedom of assembly refers to a host of different social and political
activities. It ranges from meetings and petitions to public marches, demonstrations, block-
ades, and a whole array of other forms of protest. It has affinities with social movements
as well as civil disobedience and riots. It names a practice more complex and visible than
the individual act of deliberation or defiance, yet something more fleeting and elusive than
formal organization and interest group representation. Freedom of assembly simultane-
ously protects quotidian practices of “apolitical” group meetings and invokes the tremen-
dous power of the people “out of doors.”! The comparative constitutional scholar Orsolya
Salat summarizes the scope and significance of activities covered by the freedom of
assembly: “Revolutions and pogroms start with assemblies, and end—or so we hope—
with the establishment of other assemblies, allegedly deliberative and representative
ones. What remains in between is freedom of assembly.”* Assemblies are at the very
heart of politics. Normal, day-to-day politics takes place in representative, delegated, or
consultative assemblies. Social transformation, political regime-change, and revolutions
begin with assemblies; gain impetus through a growing network of assemblies; and cul-
minate in new, more formal, and less transitory assemblies. Whereas some practices of
freedom of assembly appeal to existing representative institutions, other practices of
freedom of assembly create new representative organs for groups with the object of nego-
tiating with existing representative institutions, whereas a third cluster of practices create
new assemblies in an attempt to radically transform or abolish existing representative
institutions. While the multiple political practices that legitimize themselves with refer-
ence to the freedom of assembly often mix elements of appeal, negotiation, and transfor-
mation, or go through each of them as progressive stages, we want to analytically
distinguish between the three of them as ideal typical concepts of freedom of assembly
and demonstrate their diverging implications for how we think about the relation
between representative institutions and radical, social, and political change.’

To get an initial impression of the variety of political practices, political goals, and
modes of politics, which are legitimized with reference to freedom of assembly, we
offer three exemplary quotes, starting with one taken from the English Bill of Rights
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(1689), which concluded the English Glorious Revolution. The English Bill of Rights
enlists the “ancient rights and liberties” of the Englishmen, among them the subjects’
right to physically gather to petition King and/or Parliament for grievances:

That it is the right of the subjects to petition the king and all commitments and prosecu-
tions for such petitioning are illegal.*

The right to petition included in the English Bill of Rights partakes in a long English tra-
dition that reaches as far back as the Magna Carta (1215).> We argue that the right to peti-
tion is exemplary of a distinctively /iberal concept of freedom of assembly that regulates
the relation between the state and the individual citizen—the central political relation in
liberalism—and where the aim of freedom of assembly is to ensure the individual’s pos-
sibility of appealing to the government to redress certain grievances. It is important to high-
light that when we refer to the liberal concept of the freedom of assembly throughout the
article, it is in this restricted, narrow, and “pure” sense of the term; it is an ideal type con-
structed to denote the concept of freedom of assembly based on the historical liberal tra-
dition, concerned exclusively with the relationship between the state and individuals, in
contradistinction to the associative and radical conceptions of the freedom of assembly,
which we also discuss throughout the article. This also entails that the concept diverges
from the practices of contemporary liberal democracies, which commonly recognize
groups in accordance with the associative concept of the freedom of assembly. This dis-
tinctly narrow conceptualization of the liberal conception of the freedom of assembly is
constructed for analytical purposes as outlined in the following section.

In line with the liberal concept of assembly as an individual right to petition is the
statement by the Lord Chief Justice of England and Wales, Lord Hewett, from 1936:
“English law does not recognize any special right of public meeting for political and
other purposes. The right of assembly . . .is nothing more than a view taken by the
Court of the individual liberty of the subject.”® Liberal freedom of assembly is a con-
stituted power; it is one right among others in the catalogue of civil and political rights,
and which—despite being formulated as a right of the citizen against the state—is only
guaranteed and often strongly regulated by the very same state. However, it is simul-
taneously also uniquely related to constituent power and is therefore treated in a dis-
tinctly ambiguous manner in liberal constitutions, restrained and regulated in a
manner that sets it apart from these other rights.

That brings us to the second, associative concept of freedom of assembly, exempli-
fied by the Danish September Agreement between the Danish Employers’
Confederation and the Federation of Danish Trade Unions from 1899. The agreement
was the first of its kind on a global scale and laid the cornerstone for the Danish or
Nordic model of labour market governance.” The agreement begins the following way:

The Danish Employers’ Confederation and Federation of Danish Trade Unions hereby
recognize each other’s right to decree or approve a work stoppage, respectively.

The agreement thereby recognized the Danish Employers’ Confederation and the
Federation of Danish Trade Unions as legitimate representative associations with
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the ability to enter into valid agreements on behalf of their members. This confirmed
the workers’ fundamental right to freedom of assembly, making associations such as
unions and employer organizations an integral part of industrial society. The
September Agreement thus regulated industrial struggle by codifying the procedures
for future industrial struggle, regulating the legitimate use of strikes and lockouts to
specific periods, and providing the procedural norms of fair warning and the “duty
of peace.”® The agreement was immediately ratified by the Danish state, and was suc-
cinctly summarized by the state’s special legal adviser on labor law Carl Ussing the
following way: “From being an individual question, working conditions have now
become a collective one, and this is reflected in the fact that the main basis for
working conditions is no longer the individual contract concluded between man and
man, but the collective agreement, concluded between labor market organizations.’
The September Agreement thus inaugurated a kind associatively embedded structure
of labor market governance that regulated substantial rules and procedural norms
regarding negotiation and conflict. We argue that the Danish September Agreement
is exemplary of an associative concept of freedom of assembly, where individuals
organize around a particular interest in order to build social power and pursue specific
interests. This associative concept of freedom of assembly is conceptually different
from the right to petition, as it has social groups with distinctly particular interests
as its basic political actor, and it inaugurates a politics of negotiation between civil
society actors and the state that allows particular interests a vital role in the process
of political will formation.

Lastly, a third concept can be distilled from the following interpretation of the
assembly-making processes of the so-called Movements of the Squares that emerged
in 2010-11:

Rarely has one seen, as we have these past few years, in such a densely-packed timespan,
so many seats of power taken by storm, from Greece to Iceland. Occupying plazas in the
very heart of cities, pitching tents there, erecting barricades, kitchens, or makeshift shel-
ters, and holding assemblies will soon be part of the political reflex, like the strike used to
be.'®

This is a statement from the French anarchist group The Invisible Committee from
2014, reflecting on the experiences of Square Movements like Occupy Wall Street,
the Spanish Indignados, Greek Aganaktismenoi, and many other similar movements
across the world. We suggest that this statement is exemplary of a radical concept
of freedom of assembly that conceives assemblies as initiating transgression and trans-
formation of the existing political order. It is not concerned with appealing to the state
or negotiating with it, nor does it have individuals or particular social groups as its
main actors. Instead, it is a conscious transformatory power exercised by “the
people,” or more precisely, some assembly functioning as a symbolic iteration of the
people.!! As such, it is also a constituent power—a form of action that constitutes
new political institutions, rules, and relationships.'?

This article contributes to the emerging literature on assembly in radical political
and democratic theory, which has recently seen works dedicated to the topic by
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Judith Butler, Jason Frank, Antonio Negri, and Michael Hardt, as well as the parallel,
but otherwise unrelated, brilliant legal studies on the freedom of assembly by scholars
such as Orsolya Salat and John Inazu.'* Whereas the former focuses almost exclusively
on the radical conception of the freedom of assembly, the latter literature is predomi-
nantly concerned with the liberal conception of the freedom of assembly. They entirely
miss each other as well as the associative conception of freedom of assembly and do
not engage with each other’s contributions insofar as they rely on different and seem-
ingly incompatible conceptions of the freedom of assembly. This article provides a
reconstruction of the three concepts of freedom of assembly, their content and
complex interrelations, which can account for the divergences in the literature and
facilitate further debate and the integration of their diverging but complementary
insights into a single coherent theoretical perspective. This reconstruction is our
primary contribution to the literature.

We start with a short introduction to Weberian ideal types in order to explicate how
we understand the tripartite distinction between liberal, associative, and radical con-
cepts of freedom of assembly that we are developing. Afterward follows a brief over-
view of the historical formation and contemporary formulations of the freedom of
assembly, highlighting the distinct conditionalities commonly imposed on this specific
right. This serves as the basis for the analysis in the following three sections, where we
reconstruct and analyze the liberal, associative, and radical concepts of the freedom of
assembly, highlighting their different conceptions of politics, political actors, views on
the relation between existing representative institutions and radical change, and the
nature of assemblies.

Reconstructing the Ideal Types of Freedom of Assembly

In discussing the three concepts of freedom of assembly, we stress, first, that they do
not exhaust all possible conceptions of freedom of assembly, but merely that they con-
stitute three central conceptions of the freedom of assembly in widespread use across
the world today. Second, we stress that the concepts are reconstructed from a number
of different sources. No single political thinker formulates either one of these concepts
of freedom of assembly or speaks directly of them, and no social movement legitimizes
its actions with explicit reference to one of them (while they may very well mobilize or
rely on them implicitly). Instead, the concepts are reconstructed through a combination
of analyses of political language and arguments drawn from constitutions, constitu-
tional commentaries, court rulings, statements by social movements, and texts by polit-
ical thinkers. Hence, we are engaged in a historical-theoretical reconstruction aimed at
providing tools for understanding the internal conceptual variety of concepts of the
freedom of assembly and their complex interrelations.'* Third, although the liberal,
associative, and radical concepts of freedom of assembly can be found in political dis-
courses and practices across the world, our focus is on Western political thinkers, con-
stitutions, politics, and social movements. We deliberately maintain this focus because
the Western political tradition, broadly conceived, has been uniquely influential and
has thematized the freedom of assembly frequently and exhaustively. Moreover, the
central and highly paradoxical relationship between the modern state and the
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fundamental right to freedom of assembly, which the state also regulates, is most
directly observable in contemporary Western liberal democratic regimes, which are
normatively committed to both liberal rights and popular self-determination (even if
the influence of this Western tradition can also be traced in constitutions and political
discourses across the world).

In developing the tripartite conceptual distinction between different concepts of
freedom of assembly, we draw on Max Weber’s notion of ideal type (idealtypus),
which denotes a conceptual construct devised to understand and analyze social phe-
nomena. It is formed by selecting and accentuating certain characteristics from real-
world instances but is meant to neither match particular instances nor describe an
average but, rather, to help us understand their most central features. According to
Weber, “This conceptual pattern brings together certain relationships and events of his-
torical life into a complex, which is conceived as an internally consistent system.
Substantively, this construct in itself is like a utopia which has been arrived at by
the analytical accentuation of certain elements of reality” and proceeds to explain
how “an ideal type is formed by the one-sided accentuation of one or more points of
view and by the synthesis of a great many diffuse, discrete, more or less present and
occasionally absent concrete individual phenomena, which are arranged according to
those one-sidedly emphasized viewpoints into a unified analytical construct.”'> An
ideal type is hence a conceptual tool conceived to organize observations and facilitate
the analyses of complex social and political phenomena; it emphasizes central aspects
of a given phenomenon in order to facilitate a better understanding and analysis of
them. This means that ideal types focus on particular aspects of a phenomenon, blend-
ing various concrete examples into a coherent framework for analysis, which can be
continuously refined as part of the analytical process.

We construct not only an ideal type but what we might call an ideal typology that
aims to capture variation in the motivations that actors have when engaging in practices
of freedom of assembly. The criterion of success of this ideal typology is not a perfect
description of the research object. Rather, such typology is to be judged on its analyt-
ical utility: Can it help us to grasp central features of the phenomenon under scrutiny,
that is, different concepts of freedom of assembly? Is it useful in opening our eyes to
otherwise neglected variations, or, indeed, lines of conflict between them? Does it
allow us to widen our understanding of the past and present, and, hence, our imagina-
tion of what justifiable practices of freedom of assembly could look like?

An illustrative and relevant example of the usefulness of the ideal typology is with
regard to the difference between what we call the liberal and the associative concept of
freedom of assembly. In the First Amendment to the United States Constitution, spec-
ifying the boundaries of state power by enumerating the civil liberties, which US
Congress cannot limit, the “the right of the people peaceably to assemble, and to peti-
tion the Government for a redress of grievances” is included.'® According to Inazu,
“There has been some debate as to whether ‘the right of the people peaceably to assem-
ble, and to petition the government for the redress of grievances’ in the First
Amendment recognizes a single right to assemble for the purposes of petitioning gov-
ernment or establishes both an unencumbered right of assembly and a separate right of
petition.”!” Similarly, Salat argues that it could be considered unclear “whether the
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people are entitled to assemble in order to consult for the common good and to petition
or whether these are separate rights.”'® While the amendment recognizes both petition
and peaceful assembly, with our ideal typology we can conceptually distinguish
between a liberal, petition-based and an associative, civil society—based concept of
freedom of assembly (as well as a third, radical concept) based on the different
ideal typical motivations and intentions of those involved in practices of freedom of
assembly. This notion of an ideal typology of concepts of freedom of assembly will
guide our construction of the three concepts of the freedom of assembly in this article.

Historical and Contemporary Constitution of the Freedom
of Assembly

Assemblies in the form of public demonstrations did not become a normal part of the
political repertoire until modernity, and for that reason there are no prior protections of
the freedom of assembly. Popular assemblies have played a central role in politics
throughout human history but have assumed widely divergent forms and significance.
Classical assemblies such as the Athenian ekklesia (éxxinoia) and the various Roman
comitia were considered the highest organs of collective decision making and often
identified with politics as such.'” They were eventually supplanted by doctrines of
popular authorization of government, which relied on virtual conceptualizations of
the assembled people in medieval European political doctrines.?’ It was not until the
American Revolution and, especially, the French Revolution that the practical politics
of assembly reasserted themselves and subsequently became enshrined in the resulting
constitutions.

The Second Continental Congress of the thirteen British colonies in North America
drew on preceding doctrines of popular authorization in formulating the Declaration of
Independence. It started by outlining how individuals had assembled to institute gov-
ernment to protect their freedom and insisted that they were, collectively as a people,
entitled to “alter and abolish” government if it infringed on these freedoms.?! The gov-
ernmental form that was founded with the US Constitution of 1787 was representative
and explicitly aimed to ensure “the total exclusion of the people in their collective
capacity” from political decision making.?* But whereas the revolutionaries did not
mean for the people to assemble in or as an alternative to government, the freedom
of assembly had already been affirmed by the First Continental Congress, as a sort of
logical precondition of the(ir) right to petition the Crown in (their distinct interpretation
of) English law.** This expansive conception of the right to petition government was sub-
sequently reasserted in the First amendment to the US Constitution, which insisted that
“Congress shall make no law . . . abridging . . . the right of the people peaceably to assem-
ble, and to petition the government for a redress of grievances,” a liberty that was widely
employed in the early days of the republic.?* Here, the freedom of assembly was consid-
ered as part of the freedom of expression, that is, as a means of petitioning one’s repre-
sentatives and the government more generally, rather than as an alternative to it.

The French Revolution also started with an assembly: the assembly of the Estates
General, which was convened at the behest of King Louis XVI. The assembled
representatives of the third estate declared themselves to be the ‘“National
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Assembly,” representing the entire nation and thus entitled to give it a constitution.
Meanwhile, popular assemblies and demonstrations (the so-called journées) propelled
the revolution forward and radicalized it, from the Storming of the Bastille to the
March on Versailles and the Insurrection of August 10, 1792.*° Neither “The
Declaration of the Rights of Man and the Citizen” nor the 1789 Constitution so
much as mentioned the freedom of assembly. The Constitution of 1791 rectified
this, explicitly guaranteeing “as natural and civil rights. . .the liberty to citizens to
assemble peacefully and without arms in accordance with police regulations,” which
was also reaffirmed in the constitution of 1793 that was never implemented.®

These two initial formulations of the freedom of assembly are both conditional. The
First Amendment to the US Constitution insists that assemblies must be “peaceable”
much like the French Constitution of 1791, which specified that citizens were only
guaranteed the right to “assemble peacefully.” Furthermore, the French Constitution
of 1791 specifies that the citizens must be “without arms” and assemble “in accordance
with police regulations.” These early conditional formulations of the freedom of
assembly have left an indelible mark on subsequent constitutions, with 155 (86.1
percent) of the 180 contemporary constitutions with provisions for the freedom of
assembly stipulating some sort of conditions on the freedom of assembly as is
shown in Table 1.7’

Of the 180 constitutions currently in effect containing provisions for the freedom of
assembly, 116 (64.4 percent) constitutions stipulate that assemblies must be peaceful;
93 (51.7 percent) assert that assemblies must be conducted in accordance with the law;
and 64 (35.6 percent) state that assemblies must be unarmed. In addition to this, 17 (9.4
percent) require some sort of advance notice to the authorities. Similar (conditional)
provisions for the freedom of assembly can also be found in central and influential doc-
uments such as the United Nations Universal Declaration of Human Rights, where
Article 20 stipulates that “everyone has the right to freedom of peaceful assembly
and association,” which is identical to the formulation found in Article 12 of the
European Union’s Charter of Fundamental Rights.*®

The consistently conditional formulation of the freedom of assembly is highly pecu-
liar, even if it is so widespread today that we have almost come to take it for granted.
The freedom of assembly is the only right that is normally thought to require the expli-
cation that it is not to be carried out in a manner that contradicts other laws and regu-
lations. It would seem obvious and entirely superfluous, for instance, to stipulate that
the freedom of expression cannot and should not be used to issue threats. The consis-
tently conditional formulation of the freedom of assembly reveals a fundamental
ambivalence and perhaps even fear of assemblies as a particularly unruly and subver-
sive political phenomenon.?’

These conditional clauses are crucial because they reveal a fundamental tension in
the recognition of the freedom of assembly: Even nondemocratic regimes, governed by
dictatorial or authoritarian leaders that do not respect or allow freedom of assembly,
feel obliged to pay lip service to it and maintain similar conditionalities. This formal
recognition, even if its practical application is limited or disregarded, carries political
weight, as it acknowledges the ideal of assembly as a legitimate form of collective
action. This formal recognition, accompanied by the specific conditionalities, helps
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to situate the freedom of assembly as a globalized political ideal first formulated in the
transatlantic revolutionary tradition, which has since been disseminated across the
globe to such an extent that it cannot be ignored, even in authoritarian contexts.
This is also evident in the persistence of the constitutional conditionalities imposed
upon the purely formal invocations of the freedom of assembly in a deeply authoritar-
ian context, which, on the one hand, attests to the influence of the aforementioned tra-
dition and, on the other hand, suggests the fundamental power attributed to even the
idea of assemblies, as if even the purely formal invocation of the freedom of assembly
was somehow potent enough that it needs to be contained and curtailed.

These conditional formulations of the freedom of assembly also implicitly acknowl-
edge the potential legal void surrounding popular assemblies, which may always
potentially turn into a constituent power that dispels existing laws and institutions in
order to institute new ones: “When the people assemble, the laws go silent,” as the
French revolutionary Jacques-Michel Coupé summarized this fundamental idea.>® In
France, it was the assembly of the representatives of the estates of the realm that
declared itself the National Assembly and vowed to give the country a constitution,
propelled by the assembled Parisian masses, who had taken the Bastille, the symbol
of Louis XVI’s absolute power, a few days prior. The French Revolution amply illus-
trated how assemblies can develop from seemingly banal gatherings into a constituent
power that voids the law and formulates a new one at will. And as such, assemblies
enjoy a peculiar position simultaneously within and outside of the constituted legal
order: As the origin of the constitutional order, it cannot be excluded from it, but
neither can it be fully incorporated and contained within it. In this manner, the
freedom of assembly marks the ultimate and irrepressible limit of the existing consti-
tutional order.’'

The Liberal Concept of Freedom of Assembly

What we call the “liberal” concept of freedom of assembly pertains to one of the ways
in which freedom of assembly is codified in the constitutions and legal frameworks of
present-day constitutional democracies and practiced by multiple individuals and
groups throughout Western democracies. Here, freedom of assembly is enumerated
as one constitutional right among other basic rights given to the citizenry and protected
by the state. However, as we have already pointed out, it is unique in almost always
being delimited from the outset. It is most often specified that the citizenry’s
freedom of assembly is limited to “peaceful” assembly. What precisely constitutes
an “unpeaceful assembly” is not entirely clear and varies from country to country;
most countries prohibit armed assemblies (sixty-four even explicate it in their consti-
tutions), whereas the United States does not. Some constitutions further specify that the
freedom of assembly must be exercised in accordance with “the law,” and without dis-
turbing “the public order.” This would seem to exclude disorderly and disruptive
behavior, civil disobedience, property damage, looting, sabotage, violence, and
rioting.**> Moreover, in practice (rather than in the constitutional provisions, although
seventeen constitutions also stipulate it as such), the freedom of assembly is usually
limited to prior restraint, requiring a permit, often implied in the duty to notify the



(panunuo)

x 8107/8L61 SPUE|s| uowojos x $007/926| uoueqa] x 107/£98] EpEUED
x 9107/1661 BUaA0|S x ¥910T/TT6| BAIE] x 8007/TL6| uoosowe)
x x +£10T/T661 BPEAIS x S107/1661 €1 +800T/€661 EIPOqUIED
x x x 9107/€96| d40deduig x 9102/010T ueaszA3uAy| 810€ Ipuning
x +£10T/166] 2U037 BLIRIS x x T661/27961 MmNy x S10/166| OSe4 euplIng
x x +L10T/€661 SaIPY24S x x 9107/800T OAOSO| (%) x S10T/1661 BHEding
x 900T 19425 £861/8¥6 €310 x +£107/8861 Iizeig
x ¥910T/100T [e3auag £9107/TL61 (4dQ) ©210)) x £9107/9961 euemsiog
€00T/SL61 6007/566 1
X X X adulld pue swo) oeg X «€107/6L61 13equIDy| X BUIAOSSZI9H PUE Blusog
x x +L107/796| EOWES x x 010 eAuay| x 600T elNjog
6L61
X mm:__uﬂr_w._o 93 pue JUBUIA u:_mm X X *N_ON\mmm_ uelsipjezey| X wOON ueinyg
x 8L61 BN JULES x 9102/2561 uep.of #0661 ulusg
x €861 SIAON PUE S1IIY| JUlES 9¥6| uede[ x «1107/1861 21129
x x x S10T/€00T epuemy ¥§107/796 | earewe| x x «107/1€81 wnidpg
10T
x x /€66 UOnRIOPR] UBISSNY X x x 0T0T/Lk61 Y| x $00T/¥661 Snejeg
x x £00T/166| BlUBWOY x x x 610T/L£61 Puef| x +£00T/996| sOpeq.eg
€00 4eED x x S00¢ bedy x x «¥107/TL61 YsapejSueg
x x S00T/9L61 [E3n1i0g x 6861/6L61 Ued| x x £107/700T uredyeg
x x 600T/L66 | Puglod x x %9107/6v61 BIpU| x x €L61 seweyeg
x £861 sauiddiyg x £10Tb61 PUERd] x 9107/566| Uelrequozy
x x x 1707/€661 N4ad x £9107/110T Areduny *€107/0T61 BLISNY
x x x 1107/T661 AenSereq x x +€107/861 seanpuoy x x ¥510T/5661 BIUBWLIY
910T
x x /S£61 TRUIND MaN endeg x T10T/£861 eH x 1861 BPNgJeg pue endpuy
x x x x $007/TL6| Buwreuey x x 9102/086| eueAno x x 0102 eloduy
x S00T/€00T dunsdeq x x 9661/¥86| nessig-eauiny x €661 elIopuy
x x x +810T/EL6] URISDR X x x £661/5861 e[ewaenD x 0207 &3y
x 1107/9661 UewO T661/€L61 BPEURID x x ¥9102/8661 EIUEqY
PON PpawdJeUn  [NjMET  |NjRdEIY NON PpawWJeun |njmeT  |njRdedq |nymeT]  |njadesd

‘A|quIassy JO WOpaa.4 3yl Uo 3|

UORIPUOD) [BUOIINIASUCD) *| d|qeL

10



(panunuoo)

+€10T

/S1T1 wopdury pauun
600T

/161 seIeAIW3 qeay peaun

£9107/S 10T [edoN

%9107/8961 nineN

66| eidoryaa

S00T 1utems3

x x x 6107/9661 durenin x x ¥102/0661 BIqIWEN x x S107/2661 BU0IST
x x £10T/S661 ePUE3N x x x $1027/800T ~ewueAly x 1661 ®211I3
(414
0102/9861 N[eAn L x ££00T/+00T anbiqurezoly /1661 ©OUINS [erIOIENDT
x 9107/8007 Ue3siuaudjn | x x 110T 03300} x x x ¥10T/€861 JOPeA[eS |3
x x x £107/T861 Adjiny x x £107/£00T 0480umnu0ly X x x x 6107/¥107 14433
y10g Eisun) x x £1002/T661 BNOBUOL 1702/800T “opend3
£00T
/9461 o8eqo] pue pepui| X x x x 7007/7961 0rUOLY x x ujwoq
x x €107/5.81 €8uo|. x x £910T/%661 BAOP|O x ¥102/8L61 e21uiwog
x x X +L00T/T661 030 x 0661/8L6 ®iSRUODILY x €561 dlewuaQ
x x x 700 21597-40 x x #S10T/L16]1 0IX x £107/€661 2Nanday Y23
x x x £10T PuejRy | x 9107/8961 snnunely x x€107/0961 snadAD
x S00T/LL6| ®luezUR] +2102/1661 BlURILINEL x x 6107 ®anD
x x 910T/¥661 ueaspile] x x §661/6L61 SPUEIS| |[eysTely x x £102/1661 BIEOD
S00T/LY6| uemie] x x £910T/4961 BIEW x £910 2HI0ALp 210D
x x 7102 2Nqnday qedy uelds x +800T SOAIP[el x x x 0707/6¥6| 21y ©150D
¥ 10T/6661 PUEOZIMS x x +L00T/LS6 Eishefel x §10¢ 08uoD
+CI0TUPL6| UIPIMS x x LI0UY66] MeRY X x x x 1107/500¢ (D¥Q) 08uod
X X T661/.86| wreuling X 010T ._Numﬂwm_umz 810T soJ4owo)
x #610T uepng x x x ¥6007/8981 84noquiaxnT x x £5107/1661 BIQWOJOD
x +S107/8L61 ®IUET] LIS x x x 6107/2661 BUENI 8107/861 BUYD
x x x 1107/8L61 ureds X 107/1T61 uie3sus1ydaI x x 1702/0861 21D
x +€107/110T Uepns yanog x £T107/110T ®Aqr] x 810 PeUD
910T
x x T102/9661 B2V Yanos x 9861 EMRqI] x x algnday uedLyy [BAUSD
x +T10 ®lfewos x x x +8107/€661 OY3057 x x £1661/0861 9PI2A 2deD
9J1ION PaWJBUN  [NyMET  |NyOdBDY OION PaWLJBUN  [NMET  |NJOdBDRY 921I0N] PaWJBUN  [NJMET  |NjadBDY

(panunuod) *| a|qeL



"aseqelep siy3 ul pajedod.iodul 9q 03 394 9ABY 1BY) SIUSLUPUSLIE [BUOIINIIASUOD JUaNbasqns a1edipul $HSLIRISY :DJON

x L10T/E 10T @maequiz x +910Up181 KemioN x x +8007/SL6| 232210
#1102
9107/1661 Biquez x /1661 BUOP2JEL Y1ION 9661/2661 BURYD
x £107/7661 WeN 1A «1107/6661 E-R3IN x x x W 100/6¥6 1 Auewson
x x x 6007/6661 BPNZAUDA x L107/010T R3IN - % x x +8107/566 | ®BI00D
x €107/0861 NaEnueA x x +¥107/86 | EnSesedN x x 8107/9661 BiquED
x x x ¥002/9961 Aendnin x +7107/758| PUB[EdZ MON x +1107/6661 Pur|uLy
T661/68L1
x ©LRWY Jo SaIRIg padtun x +800T/%181 SPUBLIRYIN x x x £10z !4
QDNION PpawJeun |NJMmeT  [njedesd SO1I0N pawdeun |NyMmeT  |njedesd 9VIION PpawJeun [NJMeET]  |njRdedd

(panunuod) ‘| ajqeL

12



Popp-Madsen and Flohr 13

public authorities, and to negotiate route, date, and duration with the police. This duty
of notification often results in changes in mode and function of the assembly and, in
some cases, an outright prohibition. This is in effect a form of censorship insofar as
the freedom of assembly is associated with the right to petition and the freedom of
expression in the liberal tradition, which is widely frowned upon in relation to the exer-
cise of the freedom of speech and the press, but rarely problematized when it comes to
assemblies, efficiently illustrating the ambiguity that many liberal democracies exhibit
toward assemblies.*® The freedom of assembly is, in other words, firmly regulated and
delimited by the state and the public authorities.>* It is the authorities that decide
whether a given assembly conforms to “public order,” whether its content and form
of expression is subject to prior restraint or alteration, and whether its mode of func-
tioning falls under the category “unpeaceful assembly.”*> Moreover, the legal and
practical conditions attached to the constitutional provisions of the freedom of assem-
bly attests to a profound liberal unease with assemblies that seem to pertain to their
capacity for unrest and fundamental political change. In spite of these reservations,
the freedom of assembly is rarely, if ever, excluded from the constitutional bill of
rights (see Table 1), since it is also conceived as the more or less mythological
origin (constituent power) of the liberal democratic constitution and as such cannot
be done away with entirely. This is evident in the preamble to the US Constitution,
where the much discussed and highly paradoxical figure of “We, the People” is
posited outside and prior to the constitution, and is, moreover, imbued with the constit-
uent power to “ordain and establish this Constitution for the United States of
America.”*® While the constitutional setup and its intricate mechanisms of representa-
tion was meant to ensure that “We, the People” as a constituent actor was henceforth
thoroughly contained within representative institutions, the constitution as such could
not do without a reference to the constituent people as the ultimate legitimating
subject.>” As such, we might say that for liberals, freedom of assembly is simultane-
ously a right against the state and conditioned and protected by the state, which con-
stitutes it paradoxical status in modern-day liberal constitutions.

The liberal concept of freedom of assembly comes primarily from the
Anglo-American tradition, where it historically developed out of the right to petition,
that is, the right to appeal to the sovereign to redress grievances and injustices. The
right to petition is mentioned already in the English Magna Carta from 1215, which
codified and regulated the relations between the English King, the aristocracy, and
the commoners, and it was reaffirmed in the English Bill of Rights from 1689,
wherein the English Parliament, after the English Civil War (1642-51), defined and
delimited the powers of the King and the Parliament and established a number of
basic civil rights.*® The latter established “that it is the right of the subjects to petition
the king, and all commitments and prosecutions for such petitioning are illegal.”*’
Despite this constitutionally guaranteed right to petition, “tumultuous petitioning”
(gatherings of over ten petitioners) was explicitly prohibited in England in 1649 in a
law that was only repealed in 1986, demonstrating the ambiguous nature of the
liberal, state-protected right to petition as a freedom of assembly. The right to petition
became instrumental in the subsequent bid for American independence, where the
American colonies asserted their claim for independence by reference to their lack
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of the right to petition in spite of being British subjects.*” Moreover, in the American
Declaration of Independence, a central argument for independence was the continual
neglect of the colonists’ petitions:

In every stage of these oppressions we have petitioned for redress in the most humble
terms: our repeated petitions have been answered only by repeated injury. A prince
whose character is thus marked by every act which may define a tyrant, is unfit to be
the ruler of a free people.*!

After the ratification of the US Constitution, the First Amendment constitutionalized
the right to petition and established its intrinsic relation to the freedom of assembly,
insofar as the amendment determines that Congress shall uphold “the right of the
people peaceably to assemble, and to petition the Government for a redress of griev-
ances.”* James Madison, who was part of drafting the amendment, likewise linked
the freedom of assembly and the right to petition, arguing that “the people shall not
be restrained from peaceably assembling and consulting for their common good; nor
from applying to the legislature by petitions or remonstrances for redress of their
grievances.”*?

This very brief reconstruction of the historical development of the right to petition
and its translation into the right of freedom of assembly in the American revolutionary
context leads to three important insights. First, the relatively limited practice and prin-
ciple of the right to petition the sovereign, which we argue is the basis of the liberal
concept of freedom of assembly, can be weaponized as a means to fundamental and
radical political transformation (such as the American Revolution). Hence, the bound-
aries between the different concepts of freedom of assembly that we outline are, as we
have argued, permeable, and political actors who set out to use their freedom of assem-
bly, for instance to petition authorities to redress a specific grievance or protest a spe-
cific law, may find themselves inadvertently discovering or even pursuing the radical
power of assembly in spite of themselves and their initial intentions. This does not
mean, however, that the liberal concept of freedom of assembly is in reality no different
from what we call the radical concept, as the American Revolution—and the shift from
petition to assembly—only came about through extensive experimentation with local
assemblies, townships, and self-government. Moreover, while the right to petition and
freedom of assembly functioned as vehicles of constituent power in the Declaration of
Independence,** their incorporation in the First Amendment made these rights consti-
tuted powers to be regulated by federal and state authorities.*> However, the historical
ambiguity of assemblies, which may potentially develop from an innocuous gathering
into a constitutive assembly, fuels the inherent underlying liberal unease with the
freedom of assembly and the consequent need to regulate and contain it, which can,
for that same reason, never actually be realized. Even as a constitutionally guaranteed
and delimited right, the freedom of assembly always remains in potential excess of the
constitution.

Second, the liberal concept of the freedom of assembly offers a productive perspec-
tive on the relation between representative institutions and radical change. In the use of
freedom of assembly under ordinary circumstances, that is, in accordance with the
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constitutionally prescribed definition and delimitation of the right, it is directed at
incremental changes through the existing representative institutions, as its usage is
an attempt to bring certain political issues on the public agenda, to make visible
some particular discontent, and to appeal to established representative institutions to
address them. The moment when those assembled begin to create novel political insti-
tutions with claims to govern for themselves—whether they are participants of Occupy
Wall Street in Zuccotti Park in Manhattan or the January 6 insurrectionists in
Washington, DC—the relevant concept of freedom of assembly is no longer the
liberal one.

Third, the close connection between the liberal concept of the freedom of assembly
and the right to petition points toward a distinct form of politics where citizens appeal
to the authorities for grievances individually or together as a collection of individuals.
While the freedom of assembly only makes sense in relation to others, it is nonetheless
defined as an individual right to assemble with other individuals in private or in public,
to petition or protest injustices and appeal to the political authorities. This is distinctly
liberal insofar as it concerns the relations between the state and the individual; it is
liberal insofar as it concerns the power of former vis-a-vis the liberty of the latter,
which the former formally defines and delimits, while being constantly aware of the
possibility of this situation being inverted.

The Associative Concept of Freedom of Assembly

The second concept of freedom of assembly is what we call the associative concept of
freedom of assembly and is activated in group formation, where associations are
founded to represent groups in and as civil society, between the individual and the
state. This concept should not be considered in direct contradiction to the liberal
concept but instead as an ideal typical concept of freedom of assembly that takes us
to different social and political terrains, involving different political actors, types of
struggles, and modes of politics and their relation to preexisting representative
institutions.*®

Not only does freedom of assembly initiate a state-individual relationship, where
assembled individuals can petition their government, but the assembly of individuals
also forms groups, and the constitutional freedom of assembly thus functions as the
precondition for the formation of groups and associations, the “factions” that James
Madison warned against.*” Whereas the primary actors involved in the liberal
concept of freedom of assembly are the state and individuals, the associative
concept gives rise to social groups, intermediary bodies and particular interests that
are neither individual nor common. Freedom of assembly in this associative modality
is a way to build group identity and social power in civil society through the creation of
local mechanisms of representation capable of negotiating with the state as well as with
other interest groups. One might think of this concept as an essentially Hegelian one,
where civil society’s associations are a “mediating organ,” standing “between the gov-
ernment at large on the one hand and the people in their division into particular spheres
and individuals on the other,” thereby “ensuring on the one hand that the power of the
sovereign does not appear as an isolated extreme . . . and on the other, that the particular
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interest of communities, corporations, and individuals do not become isolated
either.”*® This associative concept of freedom of assembly creates associative forms
and representative institutions, where societies’ particular collectivities interact with
each other and with the state, and through which individuals transcend their status
as individuals.

While this associative concept of freedom of assembly may appear quotidian,
mainly supporting “apolitical” associations such as sports clubs and associations orga-
nized around leisurely activities, it has historically also underpinned the formation of
unions and political parties. Wolfgang Streeck and Philippe Schmitter have argued that
associations—in addition to community, market, and state—have become a distinct
basis of social order in postwar industrialized democracies. According to Streeck
and Schmitter, instead of viewing associations as a source of disorder, as much
social and political thought had done, maybe most famously epitomized in
Madison’s Federalist no. 10, associations by exercising a form of organizational con-
certation ought to be understood as a source of order and negotiated stability.*’ Some
contemporary political theorists have proposed a major reformation of contemporary
liberal democracy on the basis of an associative conception of assembly. Proponents
of associative democracy such as Joshua Cohen, Joel Rogers, and Paul Hirst argue
that the proliferation and multiplication of mediating associations and intermediary
bodies between the state and the individual, and the devolution of certain public
tasks to self-managing associations, is a way to recognize the value of social groups,
group identity, and organized interests, and to make such social groups compatible
with the overall constitutional framework of representative democracy. For Cohen
and Rogers, for example, associative democracy can be understood as a “new strategy
within the current constitutional order” through which the Madisonian challenge to
liberal democratic politics—that is, suspicion toward special interests and factions—
can be ameliorated through institutional design, where association-based governance
can contribute to the goals of liberal democratic society.’® For Hirst, the idea of asso-
ciative “governance of social affairs through voluntary associations can enable groups
to build their own social worlds in civil society,” whereby “associationalism makes a
central normative claim,” namely, “that individual liberty and human welfare are both
best served when as many of the affairs of society as possible are managed by volun-
tary and democratically self-governing associations.”! According to Hirst and other
associative democrats, the program for associative reform ought to be implemented
within and as a part of contemporary, Western liberal democracy. Hirst is quite clear
that such an “associationalism extends and enhances liberalism and does not seek to
supersede it.”>*

We highlight these political and normative commitments of associative democracy,
as they reveal essential elements of the associative concept of freedom of assembly.
This ideal typical form of freedom of assembly gives rise to social groups and orga-
nized interests, and creates an organized civil society, where associations become
the center of social life, thereby allowing groups to form and organize to represent
their collective interests. The assemblies and associations it creates are negotiating
organizational forms, which constitute a politics of interest representation, compro-
mise, and institutionalized conflict, thereby creating new relations in civil society
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and between civil society and the state. Crucially, the associative concept of freedom of
assembly gives rise to associations that can put pressure on the state and the institutions
of representative government and force them to negotiate, without therefore aiming to
overthrow them as in the radical tradition or merely petition them as in the liberal tra-
dition. Associative freedom of assembly aims at opening up more and different chan-
nels of representation beyond the (liberal) relationship between the individual’s vote
and elected representatives, not at creating a radical change beyond the existing repre-
sentative institutions.

The form of neocorporatist, “negotiated order” that can emerge from the associative
concept of freedom of assembly might be most easily detectable in relation to the labor
market, and the role of the labor movement in the North European countries.
Historically, the trade union movement gained impetus in Europe in the nineteenth
century, as prior estate-based regulation of economic activity such as the guild
system, journeymen associations, and market town privileges disappeared. This left
laborers without the associative framework they had previously relied on both for
work and protection. Europe’s working classes were thrust into a labor market
where they stood in an unmediated relationship to the pressures of the market and cap-
italist bosses. In short, whereas the European labor markets had previously been gov-
erned through tradition, custom, and oligarchic negation between public authorities
and guild masters, the first decades of the second half of the nineteenth century saw
the emergence of a new type of labor market governed solely by competition and indi-
vidual contract.”® The freedom of assembly, which began to feature in the European
constitutions after the 1848 revolutions, provided the tools for ameliorating the inces-
sant pressures of capital on workers after the dissolution of feudalism and the guild
system.>® The freedom of assembly, hence, initiated a process through which
workers were able to create their own representative institutions and build a form of
social power whereby it became possible to engage in negotiation, bargaining, and
institutionalized conflict with the capitalist class.

While practices related to the associative concept of freedom of assembly have been
utilized by civil society actors to build social power and influence public policy, they
have also served to extend the reach and power of the state in and through forms of
associative governance. Scholars like William J. Novak and Theda Skocpol have
shown that for instance the US state maintains a high degree of regulatory capacity pre-
cisely because of its elaborate state—civil society partnerships (contrary to widespread
prejudice about its weakness compared to its European counterparts). According to
Novak, the US state maintains collaborative relationship with civil society associations
that enhance its regulatory and administrative capacities while maintaining a decentral-
ized form of governance. This interplay helps explain how the US state exercises signifi-
cant state power, even without the traditional European-style centralized bureaucracy.””
In a similar manner, Skocpol has emphasized not only how civil society associations, par-
ticularly women’s voluntary organizations, played a pivotal role in shaping the develop-
ment of US social policies during the late nineteenth and early twentieth centuries but also
how civil society associations still function as critical intermediaries linking social
demands to political action. Civil society associations thereby provide the state with
organizational capacity in an otherwise fragmented political system.>® The historical-
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empirical analyses such as those provided by Novak and Skocpol complement the
normative claims made by Rogers, Cohen, and Hirst in relation to the political theory
ofassociative democracy discussed above. One central precondition for this form of gov-
ernance, we argue, is the associative concept of freedom of assembly. Interestingly,
recent research indicates that states’ partnerships with civil society associations to
increase their regulatory and administrative capacities is not limited to a traditionally
“weak” or “small state” cases. The universal welfare states of Nordic countries also
rely heavily on civil society associations in welfare provision and public policy develop-
ment.”” Consequently, the well-known distinction between pluralist and corporatist
systems of interest representation can be thought of as subdivisions of the associative
concept of freedom of assembly, thereby specifying the varying effects of the manner
in which freedom of assembly is practiced and institutionalized across political
systems. While corporatist forms of interest representation give voice to government-
recognized groups, corporatism also privileges these groups over other, unrecognized
groups, giving them monopoly rights and perhaps even excluding other groups. In con-
trast, in pluralist systems the associative concept of freedom of assembly requires social
groups to partake in an open-ended competition for power and influence.’® In sum, the
associative concept of freedom of assembly is simultaneously the precondition for
civil society actors’ representative claims foward the state as well as a way through
which the state governs civil society.

So far, we have stressed the stabilizing character of the associative concept of
freedom of assembly, and how it can serve to create associations in civil society
with the ability to represent and negotiate with existing representative institutions
in order to achieve incremental improvements and transformations. However, the for-
mation and representation of specific groups and their particular interest was viewed
with great suspicion during the modern Age of Revolutions. We have already men-
tioned Madison’s fear of factions, but the fear of factions and the freedom of assem-
bly that enables their emergence was also prominent in the French Revolution, as
evidenced by the “Chapelier Law” of 1791, whereby the National Assembly,
fearful of strikes, labor protests, and radical workers’ meetings, made all associations
of professionals, artisans, and workers illegal.’® This amounted to an outright
rejection and suppression of any and all intermediary associations between the indi-
vidual and the state, revealing modern liberalism’s reservations and occasional intol-
erance toward associative forms of assembly, which were considered fundamentally
subversive.®

This suggests that the three distinct concepts of freedom of assembly that we
propose in the article are indeed constructed ideal types, and that conceptions of
freedom of assembly are often mixed and intertwined in actual political practice and
in historical events. The associative concept and practice of freedom of assembly,
whereby social groups are formed and pursue their particular interests, were viewed
as potentially revolutionary during and after the modern revolutions, which (both in
America and in France) were preoccupied with depoliticizing intermediary bodies—
whether these were estates, guilds, or federal states—in the name of the general will
and sovereignty of the state. Today, the associative concept of freedom of assembly
is—primarily—used either for “apolitical” activities or as a way to influence public
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policy, negotiate with other organized interests in civil society, and form connections
with the institutions of representative government. In this regard, and this is also the
argument of Streeck and Schmitter, associative freedom of assembly is a way for
social groups to influence politics in a political system that has individual voters as
its basic unit. However, as any observer of politics can bear witness to, what begins
as an associative practice of freedom of assembly—that is, the formation of organiza-
tional structures for distinct social groups to pursue their particular interests and get
recognition as such by public authorities—might, by the very dynamic of political
action itself, be transformed into a radical practice, which aims not only at influencing
existing representative institutions but at transforming them altogether or by inscribing
new groups into the demos. In this regard, and as implied throughout this section’s
analysis of the relation between associative freedom of assembly and civil society,
associative freedom of assembly also involves key features of deliberative democracy.
For many deliberative democrats, most forcefully developed by Jean Cohen and
Andrew Arato, civil society is the primary locus of communicative rationality,
where voluntary associations and organized groups can interact and foster democratic
values outside the orbit of state power.®' Such an understanding of the role of civil
society in modern democratic states is clearly predicated on our notion of an associat-
ive form of freedom of assembly, insofar as it is this political right and concrete prac-
tice that enables society to function as a counterweight to state and economic power.

The Radical Concept of Freedom of Assembly

The third, and final, concept of freedom of assembly is a radical form of the freedom of
assembly. One way to begin this reconstruction of the radical concept of freedom of
assembly is to note the fact that revolutions, uprisings, and resistances almost
always begin with the physical gathering of people in public spaces and squares and
that revolutionary periods are generally characterized—along with many other
things—by increased frequency and activity of assemblies, clubs, committees, and
associations.®” Whether we think of recent events like the Arab Spring and the
Occupy Movement, or pivotal years of historical transformation like 1989, 1968,
1917, 1871, or 1789, they are all characterized by the massive assembling of people
in public to attain major political changes. As aptly phrased by the Greek-French polit-
ical thinker Cornelius Castoriadis, revolutions are

accompanied by the general mobilization of all categories and strata and the breaking up
of all established barriers. It is this character that makes understandable the extraordinary
liberation and multiplication of the creative potential of society during revolutionary
periods, the breaking up of the repetitious cycles of social life.®?

The distinctly radical conception of the freedom of assembly conceives assemblies as
means of manifesting and representing the people and/as the foundation of any and all
collective political associations.®* Freedom of assembly thus takes precedence over
any preexisting political institutions and laws. In this sense, the “freedom” in the
freedom of assembly is not a right guaranteed and regulated by the state, its laws,
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and institutions; it is a freedom established by the people assembling independently or,
more precisely, free from the state, its laws and institutions. As such, and in contrast to
the liberal and associative conception of freedom of assembly, the radical conception
of freedom of assembly is a constituent power rather than a constituted power, by
which we mean a form of power existing and exercised outside any given constitution.
As demonstrated in Table 1, the vast majority of constitutions in effect stipulates lim-
itations and restrictions on the freedom of assembly, thereby making it a constituted
power—a political right, whose exercising is granted and delimited in and by the con-
stitution, that is, a liberal (an associative for that matter) form of freedom of assembly.
In contrast, the radical practice of freedom of assembly cannot be constitutionally cod-
ified, because it exists prior to, and outside of, the constitution, and is a potential threat
to any existing order. Popular assembly is both the fundamental form of association
and highest political authority within it, and it may, as such, legitimately depose, over-
throw, and/or replace any element of the constituted order at will and create a new one.
As such, assembly is not a right that can be granted or regulated by the state (contrary to
the liberal conception of assembly), nor is it necessarily oriented toward negotiations
with the state (although associative forms of assembly can be the starting point of
radical forms of assembly).

Assembly is the foundation of the legal and political order and therefore always
takes precedence over it. Such radical forms of assembly historically preceded and
founded liberal democracy in the form of a constituent assembly, constitutional con-
vention, or the like. But, in what Martin Loughlin and Neil Walker have called “the
juridical containment thesis,” legal positivists, liberals, and proponents of representa-
tive government frequently argue that, although representative assemblies like parlia-
ments draw their legitimacy from constitutions created through radical, revolutionary,
or constituent assemblies, the constituent power of such assemblies must be entirely
exhausted in the institution of representative government.®> That is, the founding
assemblies cannot be revisited, as their power is too volatile, unstable, potentially
even violent, to be allowed to persist in any form outside of this founding moment.
This unease with the founding people can be traced all the way back to Thomas
Hobbes, who insisted that the people was merely a dangerous mob or multitude in
constant conflict with itself outside of its covenant to be represented by and subordi-
nated to a sovereign and that any attempt to reclaim or reassert popular sovereignty
would inevitably reduce it to a disorganized multitude once again.®® However,
Jean-Jacques Rousseau pointed out that Hobbes’s argument presupposed that the
initial multitudes was able to assemble and collectively enter into a reciprocal contract
independently of the sovereign. The people, in other words, did not need a sovereign in
order to assemble and act in concert as a coherent political collectivity. The people,
according to Rousseau, is always already sovereign and inherently superior to any
and all governments, laws, and institutions and may change or depose them at will.®’

The practical possibility of assembling and representing the people outside of the
institutions of representative government is at the heart of the radical concept of
freedom of assembly. It highlights the ever-present possibility of contesting the dem-
ocratic legitimacy of the institutions of representative government, insofar as it asserts
a different and, in some ways, more fundamental, practical conception “the people”
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than that which is represented in and through representative assemblies; this is the
people as a constituent actor assembled “outside” of the constituted order and its insti-
tutions, which functions as the ultimate repository of political legitimacy for political
institutions and associations. In Notes Toward a Performative Theory of Assembly,
Judith Butler discusses the role of what we call the radical concept of freedom of
assembly in relation to these two notions of the people. According to Butler,

If and when political orders deemed democratic are brought into crisis by an assembled or
orchestrated collective that claims to be the popular will, to represent the people along
with a prospect of a more real and substantive democracy, then an open battle ensues
on the meaning of democracy.®®

For Butler, representative and parliamentary assemblies can be “brought into crisis” by
“an assembled collective,” here by commencing an “open battle” on the meaning and
practice of democracy and/as the people’s rule, because radical “freedom of assembly
has to precede and exceed any form of government that confers and protects that right
of assembly.”®”

Radical freedom of assembly thus involves other actors, displays other forms of pol-
itics, and offers alternative views of representative institutions and political change
than the liberal and associative concepts of assembly. Radical assemblies do not
claim to consist of individuals with rights against the state nor of social groups
aiming to influence the state, but are inhabited by “the people,” “the many,” “the
99%,” and so on, aiming at the creation of new political institutions. Although they
do not use the concepts of liberal, associative, and radical freedom of assembly,
Antonio Negri and Michael Hardt provide a somewhat similar typology in the final
installment of their Empire trilogy, the book Assembly:

Freedom of assembly is thus no longer only a defense of individual liberty, or a protection
against government abuse, or even a counterweight to state power. It is not a right con-
ceded by the sovereign or the work of representatives but the achievement of the constit-
uents themselves. Assembly is becoming a constitutive right, that is, a mechanism for
composing a social alternative, for taking power differently.”

Whereas the liberal and associative concept of freedom of assemblies implicitly con-
ceive the representative institutions as something to appeal to or negotiate with in
order to achieve incremental change and/or political recognition and integration, the
radical concept of the freedom of assembly is “a constitutive right,” “a mechanism
for composing a social alternative”—or what we have called a constituent power:
the fundamental power that underlies and legitimizes the constituted political order
and may alter and abolish it at will in order to institute a novel political system.
Insofar as this constitutive power is also the foundation of the constituted order, it
remains inscribed within it, often in the form of liberal constitutional guarantees of
the freedom of assembly (as a constituted power). However, these constitutional guar-
antees generally reveal a certain ambivalence, if not fear, of the inherent potential of
assemblies to undermine the constituted order at any given juncture, which finds
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expression in the consistently conditional formulations of the freedom of assembly,
stipulating that assemblies must be peaceful, lawful, etc. (i.e., form part of the consti-
tuted order) as well as multiple other restrictions imposed on them in practice.

From the radical perspective, the freedom of assembly is a fundamental and irre-
pressible constituent capacity for profound societal and political transformation. This
radical perspective on the freedom of assembly differs from the liberal and associative
interpretations, which regard assembly as a constitutional right and basis for petitioning
representative government or a platform for organization, negotiation, and compro-
mise. The radical perspective instead conceives assembly as a constitutive power
that can constitute new political systems and forms. Some assemblies explicitly
embrace and assert this radical concept of assembly from the outset while others
start from liberal or associative conceptions of assembly and, through collective pro-
tests and/or negotiations with representative institutions, come to recognize their col-
lective power and authority as the basis of the institutions that they are confronting,
which reveals the possibility of changing or entirely moving beyond them once and
for all. The potential for individuals and groups to challenge the legitimacy of existing
institutions of representative government when they come together in assembly and as
“the people” is what underlies liberal reservations about the freedom of assembly (even
while liberal democracy remains historically and theoretically entwined with it and
thus cannot do away with it). In the words of Butler,

An elected regime can be brought to a halt or overcome by that assembly of people who
speak “in the name of the people,” enacting the very “we” that holds final legitimating
power under conditions of democratic rule.. . . This is an extra-parliamentary power
without which no parliament can function legitimately, and that threatens every parlia-
ment with dysfunction or even dissolution. We may again want to call it an “anarchist”
interval or a permanent principle of revolution that resides within democratic orders,
one that shows up more or less both at moments of founding and moments of dissolution,
but is also operative in the freedom of assembly itself.”"

Following Butler, we might say, in conclusion, that freedom of assembly and the dynamics
it sets in motion disclose the fact that representative democracy cannot be self-reliant or
self-referential, and that its formal legality rests on the more fundamental legitimacy of
the people’s often unruly and disruptive action. Representative democracy can either
delete any reference to its symbolic, legitimizing actor—the assembled, constituent
people—by outlawing freedom of assembly, or it can regulate and police the population’s
right to assembly, as is done in every liberal democratic constitution, thereby also opening
for the possibility that the legal, quotidian, and apolitical use of freedom of assembly might
turn into fundamental, radical, and potentially revolutionary transformations.

Three Concepts of Freedom of Assembly and Contemporary
Politics
We have shown the central role of the freedom of assembly across various political tra-

ditions, while highlighting the differing conceptions of its meaning and function. We
have reconstructed three distinct albeit interrelated conceptions of the freedom of
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Table 2. Three Concepts of Freedom of Assembly.

Liberal Concept

Associative Concept

Radical Concept

What is an
assembly?

Acting subject

Form of politics

Relation to
representative
politics

View on political

A means of
petitioning to
representative
government

Individuals

Appeal

Acceptance of
existing
representative
government

Incremental

A way of creating and
representing groups in
negotiation with
representative
government

Social groups

Negotiation

Creation and
representation of
groups in negotiation
with representative
government

Incremental

Potentially a constituent
power with capacity
to alter and abolish
existing institutions

“The people”

Transformation

Creation of new political
forms in opposition to
and beyond existing
institutions

Radical/fundamental

change

assembly: liberal, associative, and radical. These three conceptions of the freedom of
assembly also illustrate fundamentally different ways of doing and thinking politics
including diverging practices and concepts of representation and radical change. We
summarize our analysis in Table 2.

The liberal conception of the freedom of assembly identifies it as one among several
individual rights, particularly closely related to the freedom of speech and the right to
petition, which is guaranteed, regulated, and delimited by state authorities. The liberal
perspective emphasizes the possibility of individuals appealing to state authorities in
order to make them address their grievances; thus, the individual and the liberal demo-
cratic institutions of representative government are seen as the primary agents of political
change. Many of the actions often intuitively associated with freedom of assembly in the
form of protests and demonstrations in public parks, squares, and streets or in front of
public buildings can be regarded as expressing the liberal concept of freedom of assem-
bly. Such actions aim at displaying the dissatisfaction of the assembled individuals with
particular policies or issues, and actions are directed at the existing institutions, thereby
implicitly accepting the established constitutional order as an adequate framework of
(incremental) political change and the realization of justice.

The associative perspective conceives freedom of assembly as crucial for social
groups in civil society to form and express their particular interests in negotiations
with the state and each other. Again, the associative concept covers many activities
and forms of interaction, which we intuitively associate with the freedom of assembly.
The formation of social, economic, and political groups, civil society associations and
semiformal organizations for leisurely activities are all expressions of associative
freedom of assembly. In addition, the associative concept has a distinct political dimen-
sion, insofar as this approach promotes a politics of group formation and representation
as intermediary institutions that can negotiate with the government and form more or
less formal relations with the state. It fosters a politics of negotiation on the basis of
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social power in civil society. Although the associative conception of the freedom of
assembly is distinct from the liberal view, it still aligns with liberal representative
democracy, insofar as it aims to incorporate social groups into this system and to
push for incremental changes and social recognition within it.

Lastly, the radical concept of freedom of assembly conceives freedom of assembly
as a potential catalyst for radical social and political change, capable of challenging
existing political structures and establishing new ones. Unlike the liberal and associat-
ive perspectives, which view assembly as a right enshrined in the constitution or a
means of appeal or negotiation, the radical perspective sees it as a constituent
power, capable of instituting entirely novel political paradigms. Some events,
actions, and social movements directly allude to radical freedom of assembly and
are conscious of the power of assembly and its ability to bring existing political insti-
tutions into crisis. We might think of the Occupy Movement as a case in point. But
more often, we suspect, assembled individuals and organized collectivities come to
realize in the course of their protest, negotiation, and organization that the legitimacy
of the existing framework of representative institutions always rests on—in the ulti-
mate case—the power of the people, and hence that these can be “altered and abol-
ished” by the assembled people. Whether individuals and organized collectivities are
able to question, over time, the legitimacy of existing institutions by assembling
together is always an empirical question resting on the specific constellations of
forces among various actors. But when individuals assemble in public or when
social groups begin to build power and legitimacy in civil society, a nascent, germinal
dynamic is set in motion by the very act of assembling, which might, in due course,
threaten the established order. It is this fact that accounts for the persistent liberal
fear of assembly, factions, and intermediary bodies.

This typology of concepts of freedom of assembly, on the one hand, demonstrates
that different contemporary political events and movements, as well as popular mobi-
lizations and official responses to them, can be understood by reference to divergent
concepts of freedom of assembly. Black Lives Matter, for example, does appeal to
authorities to change specific, existing laws (in accordance with the liberal concept
of the freedom of assembly), and while the movement could not have gained momen-
tum without constructing a network of associations and informal groups in civil society
(in accordance with the associative concept of freedom of assembly), the most central
aim of the movement is to overthrow the racially oppressive structures of American
political life as such (corresponding to the radical concept of freedom of assembly).
The widespread student and faculty occupations taking place in universities across
the United States in spring 2024, on the other hand, can hardly be seen as an expression
of the radical concept of freedom of assembly, as the occupations’ primary objectives,
in line with the liberal concept, was to appeal to university leadership to divest in Israeli
companies, not to transform the structures of university investment in general and relo-
cate investment decisions from the board to new students’ or faculty assemblies. Other
contemporary and important expressions of freedom of assembly, for instance the
recent pro-choice demonstrations—although advancing the potentially radical argu-
ment that women can only be free and equal citizens once they attain the full
control over their own bodies and reproductive capabilities—are in many ways
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liberal insofar as they are specifically aimed at overturning the US Supreme Court’s
recent Dobbs v. Jackson Women’s Health Organization (2022) and restore the repro-
ductive rights enshrined in Roe v. Wade (1973). Hence, the typology can be conceived
as an analytical tool for understanding and systematizing empirical expressions of
freedom of assembly, their inherent principles and normative commitments, as well
as a way to trace their temporal development in cases—such as for example the
Civil Rights Movement of the 1960s—which begin with protest against concrete
laws, proceed to build a network of power in civil society and, ultimately, fundamen-
tally alter the fabric of the political community and its constitution.

On the other hand, this typology also provides general insights into the relation
between representative institutions and radical change. While this relation is
complex and multifaceted, from the perspective of freedom of assembly we argue
that the liberal concept codified in contemporary constitutions worldwide (see Table
1) illustrates how radical change via popular assembly is in a sense always already pre-
cluded, as the state firmly regulates the use of the freedom of assembly. Moreover, we
have argued that the very fact that so many modern constitutions find it necessary to
assert that the freedom of assembly (unlike most other fundamental rights) must be
exercised in accordance with the law, testifies to a fundamental anxiety about the
potentially radical and transformational nature of freedom of assembly. Radical
change, we argue on the basis of this analysis, originates outside and in opposition
to the institutions of representative democracy, which may be changed through
radical deployment of the freedom of assembly.
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